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HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District: Sonitpur 

IN THE COURT OF MUNSIFF NO. 2 AT SONITPUR, TEZPUR 

Present: - Uttam Chetri 

Wednesday, the 15th day of July, 2015 

Title Suit No. 54/2004 

 

1. Msstt. Nesima Begum 

Daughter of Late Ishaque Ali, 

Resident of Hatiphilkhana,  

P.O and P.S: Tezpur, District: Sonitpur, Assam 

 

2. Msstt. Nasida Begum 

Daughter of Late Ishaque Ali 

Resident of Hatiphilkhana,  

PO and PS: Tezpur, District: Sonitpur, Assam 

 

3. Msstt. Nazida Begum 

Daughter of Late Ishaque Ali and  

wife of Md. Abdul Rafique, Resident of Jahajghat,  

PO and PS: Tezpur, District: Sonitpur, Assam 

 

 

4(i) Md. Mafijuddin, son of Late Bong Seikh  

 

4(ii) Miss Helmin Ahmed, daughter of Md. Hafijuddin 
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5. Msstt. Sajida Begum 

Daughter of Late Ishaque Ali and  

wife of Md. Abdulla Hazarika,  

Resident of Village: Teteligaon,  

Bihapuria, District: North Lakhimpur, Assam 

                                                                   .......... Plaintiffs 

 

Versus 

 

1. Msstt. Saleha Ahmed 

Wife of Late Md Sharif Hussain, 

Resident of Hatiphilkhana, P.O and P.S: Tezpur,  

District: Sonitpur, Assam 

 

2. Sabina Akhtar Hussain 

Daughter of Late Sharif Hussain, 

  

3. Rabina Akhtar Hussain 

Daughter of Late Sharif Hussain, 

   

4. Nijufa Akhtar Hussain 

Daughter of Late Sharif Hussain  

................ Defendants  

 

This suit/case coming on for final hearing on 19.06.2015, in the 

presence of 

 

Advocate for the Plaintiffs:              Sri S. Mishra, Sri T. Paul, Sri B. 

Sharma and Sri J.P. Mishra 

 

Advocate for the defendant       Sri Krishna Kanta Sharma 
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and having stood for consideration to this 15th day of July, 2015, 

the Court delivered the following judgment :- 

 

 

J U D G M E N T 

 

1. This suit has been filed by the plaintiffs Msstt. Nesima Begum, 

Msstt. Nasida Begum, Msstt. Nazida Begum, Msstt. Wahida 

Begum and Msstt. Sajida Begum respectively for a decree of 

declaration of right, title and interest in the suit land and 

consequential relief of eviction of the defendants from the suit land 

and for permanent injunction. 

 

 

PLAINTIFF’S PLEA 

 

2. The fact of the case as pleaded by the plaintiffs is that Md. 

Isahaque, son of Late Khodabux and father of the plaintiffs was the 

absolute owner and possessor of the suit land and houses and 

structures standing thereon; that Late Isaque Ali expired on 

17.01.2001 leaving behind him his legal heirs and successors namely 

i) Md. Sharif Hussain, ii) Msstt. Nesima Begum, iii) Msstt. Nasida 

Begum, iv) Msstt. Nazida Begum, v) Msstt. Wahida Begum and vi) 

Msstt. Sajida Begum; that the plaintiff no. 1, Msstt.  Nesima Begum 

started living with her father along with her son after the death of her 

husband from the year 1998 at Hatiphilkhana, LB Road; that the 

plaintiff no. 2, Msstt. Nasida Begum has been living with her father 

after being divorced from her husband for more than 20 years; that 

Late Isaque Ali constructed 1 (one) ekchali house comprising 3 

(three) rooms, 1 (one) pucca sanitary latrine, 1 (one) pucca 

bathroom, 1 (one) urinal and 1(one) well for the plaintiff no. 2 and 

delivered possession thereof along with 6 (six) lessas of land out of 

the total land measuring 14 (fourteen) lessas of the suit land to the 
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plaintiff no. 1 and plaintiff no. 2 respectively; that the house and land 

in possession of the plaintiff no. 1 and 2 which is more particularly 

described in Schedule B of the plaint is part and parcel of Schedule A 

land; that the plaintiff no. 1 and 2 have been residing in the Schedule 

B land; that there is an existing passage as path measuring about 4 

feet wide through the southern portion of the schedule A land for 

access to Schedule B land; that the plaintiff no. 2 has been using the 

aforesaid path for more than 20 years and plaintiff no. 1 has been 

using the aforesaid path from 1998; that there is no other path 

except this path; that Late Isaque Ali during his life time in the year 

1987 constructed a wooden ghumti on the front portion of Schedule 

B land in South West Corner for the plaintiff no. 2 for her 

maintenance and plaintiff no. 2 along with plaintiff no. 1 have been 

carrying on their business in the said ghumti shop since then; that 

the defendant Msstt. Saleha Ahmed is the widow of Late Sharif 

Hussain (elder brother of the plaintiff) who expired on 16.04.2004; 

that Late Sharif Hussain during his lifetime by suppressing facts about 

shares of the plaintiffs in the suit land filed a petition for mutation of 

his name in respect of land measuring 14 (fourteen) lessas covered 

by PP No. 113 under Dag no. 396 of Tezpur Town, 3rd Part, Mouza: 

Mahabhairab, P.S. Tezpur, District: Sonitpur, Assam before the Circle 

Officer, Tezpur Sadar Revenue Circle being Mutation Case no. 

254/2001-2002, which however, was dropped due to the objection 

filed by the plaintiffs; that after the death of Late Sharif Hussain his 

widow i.e., the defendant no.1 behind the back of the plaintiffs 

mutated her name in respect of the suit land illegally vide order dated 

22.06.2004 passed by the Circle Officer, Tezpur Revenue Circle at 

Tezpur; that the order of mutation in the name of Late Sharif Hussain 

was passed on the day of his death; that after death of pattadar Late 

Ishaque Ali, mutation of name of Sharif Hussain in his place and, 

thereafter, mutation of name of Msstt. Saleha Ahmed on the same 

day i.e., on 22.06.2004 in Mutation Case No. 376/2003-2004 is totally 

illegal, null and void, against Shariat and Muslim Law and, hence, 
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liable to be cancelled forthwith; that although the plaintiff have 

shares in the property of their father Late Ishaque Ali together with 

the defendant no.1 and her husband Late Sharif Hussain, yet in the 

revenue records and the jamabandi the names of the defendant no.1 

and Late Sharif Hussain have been illegally mutated in place of Late 

Ishaque Ali in respect of land measuring 14 (fourteen) lessas covered 

by PP No. 113 under Dag No. 396 of Tezpur Town, 3rd Part, Mouza, 

Mahabhairab, P.S. Tezpur, District: Sonitpur, Assam; that although 

the plaintiffs filed petition for cancellation of illegal mutation but their 

mutation have not been cancelled; that the plaintiffs on 07.07.2004 

filed petition before the Circle Officer for mutation of their names in 

revenue records in place of their deceased father by right of 

inheritance, but no mutation order has been passed till now; that 

Late Sharif Hussain during his lifetime, after the death of Late 

Ishaque Ali, started RCC construction in the front side portion of the 

Scheduled A Land in the month of December, 2003, but due to the 

objection raised by the plaintiff, the Tezpur Development Authority 

did not grant him permission for construction, and as such, he 

stopped the construction; that the defendant on 19.09.2004 denied 

right, title and interest of the plaintiff in respect of the suit land on 

the pretext that she has become the absolute owner of the Scheduled 

A land because of mutation of the total suit land measuring 14 

(fourteen) lessas in her name  and threatened to evict the plaintiff 

nos. 1 and 2 from the land and house described in Schedule B by use 

of force and to close the existing path; that the defendant has been 

threatening to dig a safety tank forcibly just on the door of plaintiff 

nos. 1 and 2 and has been bargaining with several persons to sell the 

suit land described in Schedule B; that on 23.09.2004 the defendant 

and her associates threatened to evict plaintiff nos. 1 and 2 forcibly 

from the Schedule B land, and having no other way, the plaintiff no. 

2 filed petition before the Executive Magistrate on 24.09.2004 under 

section 107 CRPC and the same was forwarded to the Tezpur Police 

Station for inquiry and relief; that the defendant has been again 
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trying continuously to dig safety tank in front the door of plaintiff nos. 

1 and 2 and to remove the „ghumti‟ shop of plaintiff no. 1 and 2; that 

the plaintiff‟s father Late Ishaque Ali during his life time in presence 

of plaintiffs, Md. Sarif Hussain, defendant and several other persons 

on 01.12.98 gave 6 (six) lessas of land in the eastern portion of 

Schedule A land along with house structures standing thereon as 

share to his 5 (five) daughters jointly and the plaintiffs and Sharif 

Hussain accepted the same without any objection; that Late Sharif 

Hussain while constructing his house on portion of Schedule A land 

encroached about 2 (two) lessas of land described in Schedule B of 

the plaint; that when the plaintiff raised objection about 

encroachment of plaintiff‟s 2 (two) lessas of land, he promised to pay 

suitable compensation to the plaintiffs or to give 2 (two) lessas of 

land of plaintiffs in schedule C thereto; that the construction made on 

2 (two) lessas of land is liable to be demolished and the defendant is 

liable to be evicted therefrom, and the plaintiffs are entitled for 

recovery of possession; that due to the mutation of the name of the 

defendant illegally in respect of the suit land and due to denial of 

right, title and interest of the plaintiffs of the plaintiff in respect of 

suit land by defendant, it has become urgent and necessary to 

declare right, title and interest of the plaintiffs in respect of the 

Schedule B and Schedule C land as their shares and for declaration of 

mutation of name of the defendant in revenue records and jamabandi 

in respect of the scheduled A land mentioned in the plaint as null, 

void and inoperative in law and cancellation thereof; that the 

defendant, her men, servant and agents be restrained by issuing 

permanent injunction from evicting the plaintiff nos. 1 and 2 from the 

Schedule B land and house, from „ghumti‟ shop, and not to make any 

obstruction on the existing path, or to dig safety tank on the door 

side of the plaintiff and from making further construction of the RCC 

house on the portion of Schedule B land and from sale and transfer 

of the suit land to any other person unless declaration of shares in 

respect of the suit land; that the defendant, her men, servant and 
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associates be evicted from the Schedule C land by demolishing illegal 

construction therefrom and for recovery of possession and prays for 

the following reliefs:  

       

1. For declaration of right, title and interest of the 

plaintiffs in respect of Schedule B and C as their 

share thereon 

2. For declaration of mutation of name of Msstt. Saleha 

Ahmed in respect of suit land mentioned in Schedule 

A of the plaint as null, void, inoperative in law and 

cancellation thereof from revenue records thereof 

3. For permanent injunction restraining and prohibiting 

the defendant from sale and transfer of any portion 

of the suit land mentioned in Schedule A of the 

plaint and from raising any further construction in 

any portion of the suit land; from obstructing/closing 

the existing path, from evicting the plaintiff nos. 1 

and 2 from the Schedule B land and house and 

Ghumti Shop by use of force; from digging safety 

tank on the door side of plaintiff nos. 1 and 2 

4. For eviction of the defendant with her men, 

servants, agents and associates by demolishing 

illegal construction from the Schedule C land 

mentioned in the plaint and recovery of khas 

possession thereof 

5. For cost of the suit. 

 

 

                       DEFENDANT’S PLEA IN HER WRITTEN STATEMENT 

      

3. The defendant no. 1 contested the suit by filing her written 

statement. In her written statement, the defendant no. 1 allege that 

there is no cause of action for filing the suit; that the plaintiffs neither 
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have any right to sue the defendants nor any right, title and interest 

over the Schedule A land mentioned in the plaint or any part thereof; 

that the suit is barred by limitation; that the suit is bad for waiver, 

acquiesance and estoppels; that the suit is not properly valued and 

no proper court fee is paid thereon; that the suit is not maintainable; 

that the suit is bad for non-joinder of necessary parties 

4. That the defendant no. 1 after denying all the allegations brought 

against her by the plaintiffs, states inter alia, that the plaintiffs have 

already relinquished their right, title and interest over their respective 

shares in the Schedule A land by executing a „kutcha‟ deed of 

relinquishment in favour of their brother Late Sharif Hussain i.e., the 

deceased husband of the defendant no. 1 vide deed of 

relinquishment dated 08.10.2002 and affidavit sworn by them dated 

09.10.2002, and are thus, estopped under law to claim any share of 

that suit land; that the statement of the plaintiff no. 1 that after the 

death of her husband she was brought by her father along with her 

son in the year 1998 at Hatipilkhana, LB Road is totally false; that the 

real fact is that after the death of her husband in the year 2001, 

plaintiff no. 1 started living in a rented house at Main Road, Tezpur 

running the business of her husband till June 2004 and after that she 

started living in the Ekchali house situated over a portion of the suit 

land along with the plaintiff no. 2 by forcibly occupying the same with 

the latter taking advantage of the death of the husband of the 

defendant Late Sharif Hussain with mala fide intention to grab the 

suit land by ousting the defendant; that the statement of the 

plaintiffs that the father of the plaintiff no. 2 brought her 20 years 

back after she was divorced from her husband and constructed one 

ekchali house comprising 3 (three) rooms, one pucca sanitary latrine, 

one pucca bathroom, one urinal and one well for the plaintiff no. 2 

and delivered khas possession thereof along with 6 (six) lessas of 

land of the suit land  described  in Schedule B of the plaint to the 

plaintiff no. 1 and plaintiff no. 2 respectively is totally false and 

baseless; that the total suit land mentioned in  Schedule A of the 
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plaint including Schedule B and Schedule C land was not possessed 

by Late Ishaque Ali because Late Isaque Ali had only 11 (eleven) and 

½ (half) lessas of land and the remaining 2 (two) and ½ (half) lessas 

of land on the southern boundary of the land of Late Isaque Ali 

actually belonged to one Md. Safi Ahmed from whom husband of the 

defendant no.1 purchased vide „Kutcha‟ Sale Deed dated 27.08.98, 

and took possession of the same from, and since then he was in 

absolute possession of the said land along with the remaining 11 

(eleven) and ½ (half) lessas i.e., total land measuring 14 (fourteen) 

lessas of land of the suit dag till his death and, thereafter, the 

defendant no. 1 is in absolute possession of the entire Schedule A 

land as absolute  owner thereof till the month of June, 2004 when 

the plaintiff nos. 1 and 2 taking advantage of the death of the 

husband of the defendant forcibly entered into the portion of the 

Schedule A land and took possession of the „Ekchali‟ House consisting 

of 2 (two) rooms situated behind the newly constructed RCC house of 

the defendant and started living there forcibly; that neither the 

plaintiff no 1 and plaintiff no 2 are jointly residing in the Schedule B 

land since the year 1998 nor there is any existing passage as path 

about 4 (four) feet wide existing for more than 20 years through 

northern portion of Schedule A land east to west for access to 

Schedule B, land which the plaintiff no. 2 has been using for more 

than 20 years continuously, peacefully and without any interruption 

from any quarters but from the year 1998; that neither late Isahaque 

Ali had constructed any „ghumti‟ on the front portion of Schedule B 

land for the use of plaintiff no. 2 nor the plaintiff no. 2 along with 

plaintiff no. 1 are carrying on their business in the said „ghumti‟ shop; 

that the said „ghumti‟ was constructed by Sarif Hussain i.e., late 

husband of the defendant and is presently under lock and key and in 

the possession of the defendant; that the statement of the plaintiffs, 

that although the plaintiffs have shares in the property of their father 

Late Ishaque Ali together with the defendant and her husband Late 

Sharif Hussain, yet in the revenue records and the „jamabandi‟ the 
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names of the defendant no. 1 and Late Sharif Hussain has been 

illegally mutated in place of Late Ishaque Ali in respect of land 

measuring 14 (fourteen) lessas covered by PP No. 113 under Dag No. 

396 of Tezpur Town, 3rd Part, Mouza, Mahabhairab, P.S. Tezpur, 

District: Sonitpur, Assam on 22.06.2004 in Mutation Case No. 

376/2003-2004 which totally illegal, null and void, against Shariat and 

Muslim Law and, hence, liable to be cancelled forthwith, is totally 

false and denied by the defendant; that the real fact is that as the 

plaintiffs had relinquished their right over the Schedule A land by 

executing a „kutcha‟ deed of relinquishment dated 08.10.2002 and 

affidavit dated 09.10.2002 respectively, and which they had 

confessed before the Circle Officer due to which the Circle Officer 

after hearing both the parties passed the order of mutation in the 

name of the defendant and rejected the application dated 07.07.04 

filed by the plaintiff for cancellation of the same; that the defendant 

after denying the statement of the plaintiffs that due to the objection 

raised by the plaintiffs Late Sharif Hussain stopped the construction 

of the RCC building in front side of Schedule A land, and that the 

Tezpur Development Authority did not grant permission for 

construction of RCC building, pleads that before his death Late Sharif 

Hussain had constructed 80% of the RCC building, and being the wife 

and rightful owner of Late Sharif Husain and possessor of the RCC 

building she has right to complete the construction work and the 

plaintiffs have no right to oppose the same; that the statement of the 

plaintiffs that on 23.09.2004, the defendant and her associates 

threatened to evict plaintiff nos. 1 and 2 forcibly from the Schedule B 

is totally false, because the defendant being a helpless lady, question 

of threatening the plaintiff nos. 1 and 2 for evicting them from 

Schedule B land and house and closure of existing path does not 

arise at all; that the vacant land of 4 feet wide from the road to 

eastern corner of Schedule A land was actually left as per instruction 

of Tezpur Development Authority, and was left on the southern end 

portion of Schedule A land from the boundary wall of Md. Tafazul 
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Hussain as directed by the development authority and prior to 

construction of RCC building by late Sharif Hussain and the 

defendant, the said gap of 4 (four) feet wide land never existed nor 

the same was never used as a path or access to Schedule B land 

which is a part of Schedule A land; that except the 4 (four) feet wide 

statutory gap from the boundary wall of Schedule A land there is not 

a single inch gap or vacant land which may be used as a path; that 

the statement of the plaintiffs that the defendant has been 

threatening to dig a safety tank forcibly just on the door of plaintiff 

no. 1 and 2 and has been bargaining with several persons to sell the 

suit land described in Schedule B is totally false because a safety tank 

is already in existence in the suit land, and as such, no question of 

digging any safety tank by the defendant arise at all, and the 

defendant is also not intending to sell any portion of the suit land; 

that the plaintiffs with the intention of harassing the defendant had 

filed one petition after another before the Development Authority and 

Executive Magistrate; that late Isaque Ali during his life time never 

gave 6 (six) lessas of land in eastern portion of Schedule A land along 

with any house or structure standing therein as shares to his 5 (five) 

daughters in presence of Late Sharif Hussain, the defendant or any 

other person on 01.12.1998 or on any other date nor late Sharif 

Hussain accepted the same without any objection; that late Sharif 

Hussain while constructing the portion of RCC house on Schedule A 

land neither encroached the Schedule C land nor promised to pay 

suitable compensation to the plaintiffs or to give 2 (two) lessas of 

land from his share; that after marriage neither the plaintiffs were in 

possession  of any portion of Schedule A land nor used to reside in 

any portion of Schedule A land till 07.06.2004; that the „ekchali‟ 

house where the plaintiff no 1 and 2 are residing was constructed by 

the husband of the defendant and was in his possession till his death; 

that the plaintiff nos. 1 and 2 in collusion with other plaintiffs forcibly 

entered in the Schedule B land on 07.06.2004‟ and took possession of 

the said „ekchali‟ house and have been illegally and unlawfully 
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residing there without having any right, title and interest thereon; 

that the plaintiff after relinquishment of their right, title and interest 

over any portion of the Schedule land left by their father Late 

Ishaque Ali in favour of their brother Late Sharif Hussain have no 

right to claim, and they are neither entitled to decree for declaration 

of right and title over the Schedule B and C land or any portion of 

Schedule A land nor to challenge the mutation of name of the 

defendant over Schedule A land; that the defendant is the absolute 

owner of Schedule A land including Schedule B and Schedule C land 

and has every right to transfer of sell any portion of Schedule A land 

to any person and plaintiffs are not entitled to obtain any decree or 

permanent injunction 

 

PLEA OF THE DEFENDANT IN HER COUNTER-CLAIM OF THE 

DEFENDANT 

 

5. The  defendant no. 1 has also submitted her counterclaim along 

with her written statement and pleads inter alia that the plaintiffs 

Msstt. Nasima Begum, Nasida Begum, Nazida Begum and Sajida 

Begum i.e., plaintiff nos. 1, 2, 3 and 5 executed a „katcha‟ deed of 

relinquishment relinquishing their right, title and interest in respect of 

their respective share in the suit land described in the Schedule A of 

the plaint of which Schedule B and C land is a part in favour of Sharif 

Hussain on 08.10.2002 in presence of witnesses; that on the next day 

of deed of relinquishment i.e., on 09.10.02, the plaintiffs also swore 

an affidavit before the Judicial Magistrate 1st Class affirming 

relinquishment of their respective shares over the land and properties 

left by their father, Late Ishaque Ali; that after the execution of the 

relinquishment deed dated 08.10.2002 and affidavit dated 

09.10.2002 by the plaintiffs, Late Sharif Hussain became the absolute 

owner in respect of the total Schedule A land and after his death, the 

defendant and her 3 (three) minor daughters became the joint 

absolute owner of the Schedule A land being the legal heirs of Late 
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Sharif Hussain; that the plaintiff nos. 1 and 2 taking advantage of the 

death of Late Sharif Hussain forcibly entered the Schedule B land in 

07.06.2004, and have been in illegal possession of the same since 

then; that the plaintiff nos. 1 and 2 have no right to remain in the 

„Ekchali‟ house situated in Schedule B land; that as the plaintiffs are 

falsely claiming their respective shares in the Schedule A land 

including Schedule B and C land in spite of relinquishing their shares 

in the said properties to the husband of defendant no. 1, it has 

become necessary for the defendant to seek relief by way of 

counterclaim for a decree of declaration of right, title and interest 

over Schedule A land including Schedule B and C land with 

consequential relief of recovery of possession of Schedule B land by 

evicting the plaintiff nos. 1 and 2 from the house standing over part 

of Schedule B land with their men and materials therefrom. 

 

 

PLAINTIFF’S  PLEA AGAINST THE COUNTER-CLAIM OF THE 

DEFENDANT 

 

6. The plaintiffs in their written statement against the counterclaim 

of the defendants plead that the defendant no. 1 has falsely stated in 

her counterclaim that the plaintiffs have executed a „katcha‟ deed of 

relinquishment dated 08.10.02 relinquishing their right and title in 

respect of their respective shares in the suit land described in 

Schedule A of the plaint of which Schedule B and C is part in favour 

of Late Sharif Hussain i.e., deceased husband of the defendant no. 1; 

that the deed of relinquishment is a forged one and has not been 

executed by any of the plaintiffs in favour of Late Sharif Hussain; that 

immovable property cannot be transferred or acquired on the basis of 

„katcha‟ deed of relinquishment, and as such, the deed of 

relinquishment dated 08.10.02 has got no legal force and the same is 

a mere scrap of paper; that the plaintiffs have not sworn any affidavit 

before the Judicial Magistrate 1st Class affirming relinquishment of the 
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respective shares in favour of Sharif Hussain; that neither Late Sharif 

Hussain became the absolute owner and title holder in respect of 

total Schedule A land nor his legal heirs after his death; that the 

defendant no. 1 has falsely stated that that none of the plaintiffs 

were in possession of Schedule B land and any portion of „ekchali‟ 

house standing thereon till 07.06.2004, and the plaintiffs forcibly 

entered into the Schedule B land and the house standing thereon for 

the first time on 07.06.2004; that the plaintiff no. 1 has been jointly 

residing with the plaintiff no. 2 in the Schedule B land from the year 

1998; that the counterclaim of the defendants is totally  false and 

concocted and is liable to be dismissed with compensatory cost. 

 

7. After going through the pleadings of the parties, their documents 

on record, and after hearing the submissions of the learned counsels 

appearing for the parties issues were framed by my learned 

predecessor. However, during arguments separate sheet containing 

issues were not found in the case record, and after hearing both 

sides, wherein they submitted that they have no objection if new 

issues are framed by this Court, and the framing of new issues will 

not prejudice them, and they will not submit any further evidence, 

this Court framed the following issues: 

 

ISSUES 

1. Whether there is any cause of action for the suit? 

2. Whether the suit is maintainable in its present 

form? 

3. Whether the suit is bad for non-joinder or mis-

joinder of parties? 

4. Whether the suit is barred by law of limitation? 

5. Whether the plaintiffs have right, title and interest 

over the suit land? 

6. Whether on 01.12.1998 plaintiff‟s father Late 

Ishaque Ali orally gifted 6 (six) lessas of land in the eastern 
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portion of Schedule A land along with house structures 

standing thereon as share to his 5 (five) daughters jointly 

and whether the aforesaid gift deed is valid? 

7. Whether the order dated 22.06.2004 passed by the 

Circle Officer, Tezpur Revenue Circle mutating the suit land 

(land measuring 14 (fourteen) lessas covered by PP No. 

113 under Dag No. 396 of Tezpur Town, 3rd Part, Mouza: 

Mahabhairab, P.S: Tezpur, District: Sonitpur, Assam) in 

favour of the Mohd Sharif Hussain illegal, null and void and 

liable to be cancelled?   

8. Whether Mohd. Sharif Hussain while constructing 

his house on front side portion of Schedule A land 

encroached about 2 (two) lessas of land which is described 

in Schedule C of the plaint, and if so, whether the plaintiffs 

are entitled to recover possession of Schedule C land by 

evicting the defendants by demolishing construction of the 

part of RCC building made by defendants by encroaching 

Schedule C land? 

9. Whether the plaintiffs are entitled to the relief 

prayed for or any other relief or reliefs? 

10. Whether there is cause of action for counter claim? 

11. Whether the plaintiffs have relinquished their right, 

title and interest over their respective shares in Schedule A 

land described in the plaint by executing a „katcha‟ deed of 

relinquishment dated 08.10.2002 in favour of their brother 

Md Sharif Hussain, and, if so, whether the „katcha‟ deed is 

valid? 

12. Whether the defendant is entitled to the relief 

prayed for or any other relief or reliefs?  

 

8. During the pendency of the suit the original plaint was amended 

and vide order dated 03.04.06, the daughters of Late Sharif Hussain 

namely Sabina Akhtar Hussain, Rabina Akhtar Hussain and Nijufa 
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Akhtar Hussain were impleaded as defendant no. 2, 3 and 4 

respectively. Moreover, during the pendency of the suit plaintiff no. 4, 

Msstt. Wahida Begum expired on 12.11.2013 and vide order dated 

19.05.14 Md. Mafijuddin, son of Late Bong Seikh and Miss Helmin 

Ahmed, daughter of Md. Hafijuddin were impleaded in place of 

plaintiff no. 4 as 4 (i) and 4(ii) respectively. 

 

DISCUSSION, DECISION AND THE REASONS THERE OF 

 

9. After conclusion of the evidence stage, I have heard the 

arguments of Sri S. Mishra, the learned counsel appearing for the 

plaintiffs and Sri Krishna Kanta Sharma the learned counsel 

appearing for the defendant. The rival contentions have duly been 

considered and will be discussed at appropriate stage. 

 

ISSUE NO.-1 and ISSUE NO.10 Whether there is cause of action 

for the suit? / Whether there is cause of action for counter claim? 

 

10. For the sake of convenience Issue No. 1 and Issue No. 10 

are discussed together. In the instant suit the plaintiffs pray for 

declaration of right, title and interest of the plaintiffs in respect of 

Schedule B and C as their share thereon, for declaration of mutation 

of name of Msstt. Saleha Ahmed (defendant no.1) in respect of 

schedule suit land as null, void, inoperative in law and cancellation 

thereof from revenue records therefrom and for permanent injunction 

restraining and prohibiting the defendant from sale and transfer of 

any portion of the Scheduled suit land, and from raising any further 

construction in any portion of the suit land, and from eviction of the 

defendant with her men, servants, agents and associates by 

demolishing illegal construction from the Schedule C land and 

recovery of khas possession thereof and for declaration of right, title 

and interest in respect of the Scheduled land. The defendant pleads 

that the plaintiff does not have the cause of action for the institution 
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of the suit. The cause of action is nothing but a bundle of material 

fact which the plaintiff must allege and prove in order to succeed in 

his case.  Thus from the perusal of the above pleaded facts it is seen 

that there is cause of action for institution of this suit. Apart from 

praying for dismissal of the suit, the defendant no. 1 in her counter 

claim prays for declaration of right, title and interest in the Schedule 

A land with the consequential relief of recovery of possession of 

Schedule B land by evicting the plaintiffs therefrom as the plaintiff 

nos. 1, 2, 3 and 5 by executing a deed of relinquishment dated 

08.10.2002 and affidavit dated 09.10.2002 have relinquished their 

right, title and interest in Schedule A land of which Schedule B land is 

a part in favour of the husband of the defendant no. 1, Late Sharif 

Hussain. Thus from the perusal of the above pleaded facts it is seen 

that there is cause of action for counter claim 

11.  DECISION: The plaintiffs have cause of 

action for institution of this suit and the defendants have 

cause of action for the counterclaim. 

 

ISSUE NO.-4     Whether the suit is barred by law of limitation? 

 

12. The defendants have challenged the maintainability of the 

suit by saying that the same has been filed beyond the period of 

limitation. However, they have not led any evidence to substantiate 

their plea. But from the case record it is found authenticated that the 

defendant no. 1 on 19.09.2004 denied right, title and interests of the 

plaintiffs in respect of the Scheduled suit land and claimed that she is 

the absolute owner of Schedule A land due to mutation of her name 

in the revenue records and jamabandi in place of deceased pattadar 

Late Sharif Hussain and threatened to evict plaintiff nos. 1 and 2 from 

the land and house in Schedule B land by use of force due to which 

the plaintiffs filed this suit on 07.10.2004. As such, it is found that, 

the plaintiffs have filed the suit well within the period of limitation.  
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13. DECISION: The suit is not barred by law of 

limitation. 

 

ISSUE NO 3. Whether the suit is bad for non-joinder or mis-joinder 

of parties? 

 

14. The defendant no. 1 in her written statement has pleaded 

that the suit is bad for non-joinder and mis-joinder of parties. 

However, she had not specifically mentioned as to why the present 

suit is bad for non-joinder or misjoinder of parties. As such, the 

above issue is decided in negative in favour of the plaintiffs. 

 

15. DECISION: The suit is not bad for non-joinder or 

mis-joinder of parties. 

 

ISSUE NO. 2:  Whether the suit is maintainable in its present 

form? 

 

16. Maintainability of a civil suit depends upon the admitted 

position of the pleadings and not upon evidence. After perusal of the 

pleadings of both sides, I do not find any procedural defect in the 

form of the suit. The pleadings do not reveal any express bar in the 

maintainability of the instant suit by this court as per provision of 

section 9 of the Civil Procedure Code, 1908.  

17.  DECISION: The suit is maintainable in its 

present form. 

 

ISSUE NO.-6 Whether on 01.12.1998 plaintiff‟s father Late Ishaque 

Ali orally gifted 6 (six) lessas of land in the eastern portion of 

Schedule A land along with house structures standing thereon as 

share to his 5 (five) daughters jointly and whether the aforesaid gift 

deed is valid? 
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18. The plaintiffs plead in their plaint that the plaintiff‟s father 

Late Ishaque Ali during his life time in presence of plaintiffs, Md. Sarif 

Hussain, defendant no.1 and several other persons on 01.12.98 

gifted 6 (six) lessas of land in the eastern portion of Schedule A land 

along with house structures standing thereon as share to his five 

daughters i.e., plaintiff nos. 1, 2, 3, 4, and 5 respectively jointly by an 

oral gift deed and the plaintiffs and Sharif Hussain accepted the same 

without any objection.  

 

The aforesaid claim is substantiated by PW1 Musstt. Nesima Begum 

in her evidence-in-affidavit and her claim has remained un-rebutted 

in her cross examination by the defendant. DW3/Defendant no.1, 

Saleha Ahmed in her evidence tries to impress upon the fact that as 

Late Issak Ali was not the owner of 14 (fourteen) lessas of land as 

claimed by the plaintiffs and described in Schedule A of the plaint but 

of 11 ½ (eleven and half) lessas of land. The 2 ½ (two and half) 

lessas of land which is situated in the southern boundary of the 11 ½ 

(eleven and half) lessas of land belonging to Late Issak Ali was 

brought by Late Sharif Hussain from one Mohd. Saki Hussain vide a 

Katcha (unregistered) deed of Sale. Thus any oral gift deed executed 

by Late Issak Ali in favour of his 5 (five) daughters i.e., the plaintiffs, 

would not be valid as Late Issak Ali could not have gifted what did 

not belonged to him. The defendant no.1 has not substantiated her 

aforesaid claim by leading any documentary or oral evidence in her 

pleading or DW evidence. Furthur, any transfer made by an un-

registered sale deed has no value in the eyes of law because any 

immovable property cannot be transferred or acquired on the basis of 

Katcha sale deed (Section 17 of the Indian Registration Act). Thus 

the claim of the plaintiffs in respect of the execution of the oral gift 

deed by Late Issak Ali conveying 6 (six) lessas of land out of the 14 

(fourteen) lessas of suit land in favour of the plaintiffs has remained 

un-rebutted.  

 



20 
 

Now when it is proved on the basis of preponderance of probabilities 

that Late Issak Ali has conveyed 6 (six) lessas of land out of the 14 

(fourteen) lessas of suit land in favour of the plaintiffs by 

pronouncing an oral gift deed, let us see whether the said oral gift 

deed is valid or not. The learned counsel for the plaintiffs argues that 

under Mohammadan Law an oral gift-deed is also acceptable. There 

are three essential requisites for a valid Mohamadan gift which are a) 

Declaration of the gift by the donor in favour of the donee, b) 

Acceptance of the gift by the donee (expressly or impliedly) and c) 

delivery of possession by the donor and taking of possession by the 

donee (actually or constructively), and it is immaterial whether the 

gift is oral or written or registered or unregistered. The law in this 

regard is also settled by the Hon‟ble Apex Court and the Hon‟ble 

Gauhati High Court in their judgments reported in AIR 2011 SC 

1695 (Hafeeza Bibi and Ors. V. Shaikh Farid (dead) by L.R.’s 

and Ors.) and AIR 1984 Gau 41 (Md. Hesabuddin and Ors. Vs. 

Md. Hesaruddin and Ors.) respectively. In the present suit Late 

Issak Ali made the oral gift with respect to the 6 (six) lessas of land 

out of the 14 (fourteen) lessas of land belonging to him to the 

plaintiffs, and it was accepted by the latter, the possession of which 

they had taken before the making of the oral gift. Thus the oral gift 

deed dated 01.12.98 made by Late Issak Ali in favour of his 

daughters having fulfilled all the essential requirements of a valid 

mohamaden gift, it is according to my considered view, valid. 

 

19. DECISION: The plaintiff‟s father Late Ishaque Ali orally 

gifted 6 (six) lessas of land in the eastern portion of Schedule A land 

along with house structures standing thereon as share to his 5 (five) 

daughters, and the aforesaid gift deed is valid. 

 

 

ISSUE NO.-12 Whether the plaintiffs have relinquished their right, 

title and interest over their respective shares in Schedule A land 
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described in the plaint by executing a „katcha‟ deed of relinquishment 

dated 08.10.2002 in favour of their brother Md Sharif Hussain, and, if 

so, whether the „katcha‟ deed is valid? 

 

20. The defendant no. 1 in her written statement, counter 

claim and her evidence as DW3 submits that the plaintiffs Msstt. 

Nasima Begum, Nasida Begum, Nazida Begum and Sajida Begum i.e., 

plaintiff nos. 1, 2, 3 and 5 executed a 'katcha‟ deed of relinquishment 

(Exhibit Ka) by which they relinquished their right, title and interest in 

respect of their respective share in the suit land described in the 

Schedule A of the plaint of which Schedule B and C land is a part in 

favour of Sharif Hussain on 08.10.2002 in presence of witnesses, 

thereby, relinquished their shares in the said properties left by their 

father Late Ishaque Ali forever.  

 

DW1, Mohd Manjur Hussain states in his evidence that he has seen 

the plaintiffs relinquishing their right by executing Exhibit Ka i.e., 

deed of relinquishment dated 08.10.2002, and he was present at the 

time of execution of the deed, but in his cross examination he says 

that he do not know who has written Exhibit Ka, he was not present 

at the time of execution of Exhibit Ka and he had put his signature on 

the same because Sharif Hussain had told him to do so, thus stating 

exactly the opposite of what he had stated in his examination-in-

chief. As such, his evidence regarding the execution of the deed of 

relinquishment dated 08.10.2002 is of no value. DW2, Mohd. Rafiq 

states in his examination-in-chief that on 08.10.2002, the plaintiffs 

relinquished their right in the entire suit land in favour of Sharif 

Hussain by executing a deed in his presence, and he put his 

signature in the said deed, and Exhibit Ka is the said deed. However, 

in the cross examination DW2 states that he does not know what is 

written in his evidence-in-affidavit, when was it filed, and who wrote 

it, thus rendering his evidence of no value as regards the execution 
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of Exhibit Ka is concerned. Thus the defendant no. 1 could not prove 

her claim which she had made in her written statement, counter 

claim and her written evidence as DW3 regarding the execution of 

the relinquishment deed dated 08.10.2002 with the help of her 

witnesses.  

 

During the course of the proceeding of the suit “Exhibit Ka” i.e., deed 

of relinquishment dated 08.10.2002 was sent to FSL, Khanapara for 

ascertaining whether the signatures in “Exhibit Ka” were indeed that 

of the plaintiffs by comparing the signatures of the plaintiff in “Exhibit 

Ka” with the signatures of the plaintiff taken in the Court. In his 

opinion, the Senior Scientific Assistant, Directorate of Forensic 

Science suggested that the person who wrote the blue signatures 

stamped and marked (signature of the plaintiffs taken in presence of 

the Court) did not write the red enclosed signatures similarly stamped 

and marked (alleged signatures of plaintiffs in “Exhibit Ka” i.e., deed 

of relinquishment dated 08.10.2002) thus leading to the presumption 

that the deed of relinquishment dated 08.10.2002 were forged.  

 

Law of evidence allows a person - who is a witness to state the facts 

related either to a fact in issue or to relevant fact, but not his 

inference. It applies to both criminal law and civil law. The opinion of 

any person other than the judge by whom the fact has to be decided 

as to the existence of the facts in issue or relevant facts are as a rule, 

irrelevant to the decision of the cases to which they relate for the 

most obvious reasons - for this would invest the person whose 

opinion was proved with the character of a judge. The rule however, 

is not without its exceptions. "If matters arise in our law which 

concern other sciences or faculties, we commonly apply for the aid of 

that science or faculty which it concerns." The expert witness is, thus, 

an exception to the exclusionary rule and is permitted to give opinion 

evidence. The Judge is not expected to be an expert in all the fields - 

especially where the subject matters involves technical knowledge. 
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He is not capable of drawing inference from the facts which are 

highly technical. In these circumstances he needs the help of an 

expert - who is supposed to have superior knowledge or experience 

in relation to the subject matter. This qualification makes the latter's 

evidence admissible in that particular case though he is no way 

related to the case because an expert has an advantage of a 

particular knowledge vis-à-vis a judge who is not equipped with the 

technical knowledge and hence not capable of drawing an inference 

from the facts presented before him.  

 

In Brij Basi case and Shashi Kumar Bannerji case, it was held 

that opinion of expert cannot outweigh the direct evidence, if 

the direct evidence available on record is convincing. The 

evidence of expert being opinion evidence, cannot falsify the 

direct evidence. The opinion of expert cannot outweigh the 

direct evidence. Before acting on expert evidence, it is usual 

to see if it is corroborated either by oral evidence or by 

circumstantial evidence. Thus it is seen that the opinion of expert 

is not a substantive piece of evidence and the Court cannot rely upon 

it overlooking the direct evidence, and it can be relied upon only if it 

is corroborated either by oral or circumstantial evidence. In the 

present suit, the defendant no. 1 could not prove the execution of 

deed of relinquishment with the help of her witnesses thus leading to 

the inference/presumption that it is a forged one. Thus although the 

opinion of the expert witness is not a substantive piece of evidence, 

it, however, fortifies the presumption that the deed of 

relinquishment, the execution of which could not be proved by 

leading any direct evidence is indeed a forged one. 

  

The learned counsel for the plaintiffs during the course of argument 

argues that, even if it is assumed but not admitted, that the deed of 

relinquishment was indeed executed, even than it is of no value 

because immovable property cannot be transferred or acquired on 
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the basis of katcha (un-registered) deed of relinquishment as 

unregistered deed of relinquishment has no legal force and is just a 

piece of scrape paper. Section 17 (b) of the Indian Registration Act 

states that other non testamentary instrument (i.e., other than gift of 

immovable property) which purports or operates to create, declare, 

assign, limit or extinguish, whether in present or in future, any right, 

title or interest, whether vested or contingent, of the value of one 

hundred rupees and upwards, to or in immovable property shall be 

registered, if the property to which they relate is situate in a district 

in which, and if they have been executed on or after the date on 

which, Act XVI of 1864, or the Indian Registration Act, 1866, or the 

Indian Registration Act, 1871, or the Indian Registration Act, 1877, or 

this Act came or comes into force. Thus the mandate of Section 17 

(b) of the Indian Registration Act having not been complied in 

respect of the relinquishment deed dated 08.10.2002 (Exhibit „Ka‟), it 

has got no legal sanctity/force and is non est/not valid, and, as such, 

no right flows from it. 

 

21. DECISION: The plaintiffs have not relinquished their 

right, title and interest over their respective shares in Schedule A land 

described in the plaint by executing a katcha deed of relinquishment 

dated 08.10.2002 in favour of their brother Md Sharif Hussain, and 

the katcha (un-registered) deed is not valid. 

 

ISSUE NO 7: Whether the order dated 22.06.2004 passed by the 

Circle Officer, Tezpur Revenue Circle mutating the suit land (land 

measuring 14 lessas covered by PP No. 113 under Dag No. 396 of 

Tezpur Town, 3rd Part, Mouza: Mahabhairab, PS: Tezpur, District: 

Sonitpur, Assam) in favour of the Mohd Sharif Hussain illegal, null 

and void and liable to be cancelled?  
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22. The plaintiffs claim that the defendant no.1 has illegally 

got her name mutated in respect of the suit land vide order dated 

22.06.2004 passed by the Circle Officer, Tezpur Revenue Circle 

because the order of mutation in the name of Sharif Hussain was 

passed on the day of his death, and, as such, mutation of name of 

Sharif Hussain in place of Late Issak Ali and, thereafter, mutation of 

name of Msstt. Saleha Ahmed on the same day i.e., on 22.06.2004 in 

Mutation Case No. 376/2003-2004 is totally illegal, null and void, 

against Shariat and Muslim Law and, hence, liable to be cancelled 

forthwith. The plaintiffs further claim that although the plaintiff have 

shares in the property of their father Late Ishaque Ali together with 

the defendant no.1 and her husband Late Sharif Hussain, yet in the 

revenue records and the jamabandi, only the names of the defendant 

no.1 and Late Sharif Hussain have been illegally recorded in place of 

Late Issak Ali in respect of land measuring 14 (fourteen) lessas 

covered by PP No. 113 under Dag No. 396 of Tezpur Town, 3rd Part, 

Mouza, Mahabhairab, P.S. Tezpur, District: Sonitpur, Assam.  

 

23. On the basis of the discussion aforesaid in Issue No. 6 this 

Court has come to the conclusion that the gift deed made by Late 

Issak Ali by which he conveyed 6 (six) lessas of land out of the total 

14 (fourteen) lessas of suit land belonging to him to his five 

daughters as valid. Furthur on the basis of discussion of Issue no. 12 

this Court had also come to the conclusion that the relinquishment 

deed 08.10.2002 supposedly made by the plaintiffs in favour of their 

brother Late Sharif Hussain relinquishing their right, title and interest 

over their respective shares in Schedule A land described in the plaint 

as invalid. Thus the title of the plaintiffs over the land measuring 6 

(six) lessas out of the total land measuring 14 (lessas) of the suit 

land described in Schedule A having been established, it naturally 

follows that mutation of name of Sharif Hussain in place of Late Issak 

Ali and, thereafter, mutation of name of Msstt. Saleha Ahmed on the 

same day i.e., on 22.06.2004 in Mutation Case No. 376/2003-2004 in 
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respect of the whole plot of suit land measuring 14 (fourteen) lessas 

of land without the name of the plaintiffs is totally illegal, null and 

void. 

 

24. DECISION: The order dated 22.06.2004 passed by the 

Circle Officer, Tezpur Revenue Circle mutating the suit land (land 

measuring 14 (fourteen) lessas covered by PP No. 113 under Dag No. 

396 of Tezpur Town, 3rd Part, Mouza: Mahabhairab, PS: Tezpur, 

District: Sonitpur, Assam) in favour of the Mohd Sharif Hussain illegal, 

null and void and liable to be cancelled. 

 

 

ISSUE NO.-4 Whether the plaintiff has right, title and interest over 

the suit land? 

 

25.     In Issue No. 6, it has been held that Late Isaque Ali 

orally gifted 6 (six) lessas of land in the eastern portion of Schedule A 

land along with house structures standing thereon as share to his 5 

(five) daughters and the aforesaid oral gift is valid. Thus the plaintiffs 

been able to prove the execution of the oral gift deed dated 

01.12.1998 by which Late Issak Ali had conveyed 6 (six) lessas of 

land out of the total land measuring 14 (fourteen) lessas belonging to 

him to his 5 (five) daughters i.e., the plaintiffs. However, the 

defendants have not been able to prove the execution of 

relinquishment deed 08.10.2002 which they claim to have been made 

by the plaintiffs in favour of their brother Late Sharif Hussain 

relinquishing their right, title and interest over their respective shares 

in Schedule A land described in the plaint. Thus the title of the 

plaintiffs over the land measuring 6 (six) lessas out of the total land 

measuring 14 (lessas) of the suit land described in Schedule A having 

been established, it naturally follows that the plaintiffs have right, 

title and interest over the suit land. 
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26. DECISION: The plaintiffs have right, title and 

interest over the suit land. 

 

 

ISSUE NO.-8 Whether Mohd. Sharif Hussain while constructing 

his house on front side portion of Schedule A land encroached about 

2 (two) lessas of land which is described in Schedule C of the plaint, 

and if so, whether the plaintiffs are entitled to recover possession of 

Schedule C land by evicting the defendants by demolishing 

construction of the part of RCC building made by defendants by 

encroaching Schedule C land? 

 

 

27. The plaintiffs in their pleading submit that Late Sharif 

Hussain while constructing his house on portion of Schedule A land 

encroached about 2 (two) lessas of land described in Schedule B of 

the plaint and when the plaintiffs raised objection about the aforesaid 

encroachment, he promised to pay suitable compensation to the 

plaintiffs or to give 2 (two) lessas of land of plaintiffs in schedule C 

thereto, and as Late Sharif Hussain has not fulfilled his promise 

during his lifetime, the construction made on 2 (two) lessas of land 

(more particularly described in Schedule C of the plaint) is liable to be 

demolished and the defendants who are the legal heirs of Late Sharif 

Hussain are liable to be evicted there-from, and the plaintiffs are 

entitled for recovery of possession. The plaintiffs, however, have not 

submitted any documentary evidence to substantiate their claim.  

 

PW1 states the aforesaid fact in her evidence in affidavit. However, in 

her cross examination PW1 states that “Sharif Hussain’s house is 

about four feet from the road” thus creating confusion whether 

the defendants have in fact encroached the 2 (two) lessas of land as 

alleged. As such, this Court issued writ of Commission on 19.01.2015 

directing the Commissioner to survey the suit land and to find out 
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how much portion of the suit land the plaintiffs and the defendants 

are occupying. As per the direction of this Court, a report was 

submitted by the Commissioner wherein he has opined that both the 

plaintiffs and the defendants are occupying 14.48 lessas of land in 

total out of which the area occupied by plaintiff no. 1 is 5.51 lessas 

and the area occupied by RCC building of Saleha Ahmed is 5.18 

lessas and the total area occupied by defendant no. 1, Saleha Begum 

is 8.97 lessas. The Commissioner has also opined that out of the 

14.48 lessas of suit land 3.79 lessa is vacant space which is occupied 

by both the plaintiff and the defendant. On receipt of the 

Commissioner‟s report, the case was fixed for objection, and the 

learned counsel for both sides orally submitted that they have no 

objection if the Commissioners report is accepted in toto, and a 

decision given on the basis of the aforesaid Commissioners report. 

Perusal of the report reveals that out of the 14 (fourteen) lessas of 

suit land mentioned in Schedule A land of the plaint about 9 (nine) 

lessas (approximately) of land is under the occupation of the 

defendant no. 1 and about 6 (six) lessas (approximately) of land is 

under the occupation of plaintiff no. 1. As such, the claim of the 

plaintiffs that defendant no. 1 has wrongfully encroached 2 (two) 

lessas of land out of the 6 (six) lessas of land gifted to them by their 

father Late Isaque Ali holds no ground. Consequently the prayer of 

the plaintiffs for recovery of possession of Schedule C land by evicting 

the defendants by demolishing construction of the part of RCC 

building allegedly made by defendants by encroaching Schedule C 

land holds no ground either. 

As such, this Issue is decided in negative in favour of the defendants. 

 

 

28. DECISION: Late Sharif Hussain has not encroached about 

2 (two) lessas of land described in Schedule C of the plaint, and as 

such, the plaintiffs are not entitled to recover possession of Schedule 
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C land by evicting the defendants by demolishing construction of the 

part of RCC building. 

 

 

ISSUE NO. 9 and 12: Whether the plaintiffs are entitled to the relief 

prayed for or any other relief or reliefs?/ Whether the defendants are 

entitled to the relief prayed for or any other relief or reliefs?  

 

29. For the sake of convenience Issue No. 9 and 12 are 

discussed together. As it has been found from the above discussion, 

the plaintiffs have been able to prove the execution of the oral gift 

deed by Late Isaque Ali conveying 6 (six) lessas of land to them and 

also the fact that the same is valid. Furthur the defendants have not 

been able to prove that the plaintiffs have relinquished their right, 

title and interest over their respective shares in Schedule A land 

described in the plaint by executing a „katcha‟ deed of relinquishment 

dated 08.10.2002 in favour of their brother Md Sharif Hussain. The 

plaintiffs have also been able to prove that the order dated 

22.06.2004 passed by the Circle Officer, Tezpur Revenue Circle 

mutating the suit land (land measuring 14 (fourteen) lessas covered 

by PP No. 113 under Dag No. 396 of Tezpur Town, 3rd Part, Mouza: 

Mahabhairab, PS: Tezpur, District: Sonitpur, Assam) in favour of the 

Mohd Sharif Hussain as illegal, null and void and liable to be 

cancelled. The plaintiffs are, therefore entitled to declaration of right, 

title and interest in respect of Schedule B land mentioned in the 

plaint together with declaration that mutation of name of Msstt. 

Saleha Ahmed in respect of suit land mentioned in Schedule A of the 

plaint is null, void, inoperative in law and cancellation thereof from 

revenue records thereof and for permanent injunction restraining and 

prohibiting the defendant from sale and transfer of any portion of the 

suit land mentioned in Schedule A of the plaint and from 

obstructing/closing the existing path, from evicting the plaintiff nos. 1 
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and 2 from the Schedule B land and house and Ghumti Shop by use 

of force or from digging safety tank on the door side of plaintiff nos. 

1 and 2. The plaintiffs are entitled to the cost of the suit. 

 

The plaintiffs, however, could not prove that Late Sharif Hussain has 

encroached about 2 (two) lessas of land described in Schedule C of 

the plaint. As such, the plaintiffs are not entitled to recover 

possession of Schedule C land by evicting the defendants by 

demolishing construction of the part of RCC building.  

 

30. DECISION: The plaintiffs are entitled to the decree 

as prayed for with some partial modification as described 

above/The defendants are not entitled to the relief as prayed 

for. 

 

 

ORDER   

 

31. From the discussions and decisions on the aforesaid issues, 

it is found that, the plaintiffs have succeeded in proving their case. 

Accordingly, it is declared that plaintiffs have right, title and interest 

over the Schedule B land mentioned in the plaint of Title Suit No. 

54/2004. It is also declared that the order dated 22.06.2004 passed 

by the Circle Officer, Tezpur Revenue Circle mutating the suit land 

(land measuring 14 (fourteen) lessas covered by PP No. 113 under 

Dag No. 396 of Tezpur Town, 3rd Part, Mouza: Mahabhairab, PS: 

Tezpur, District: Sonitpur, Assam) in favour of the Mohd. Sharif 

Hussain is illegal, null and void and is liable to be cancelled thereof. 

The defendants are restrained, permanently through an injunction 

from sale and transfer of any portion of the suit land mentioned in 

Schedule A of the plaint and from obstructing/closing the existing 
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path and from evicting the plaintiff no. 1 and 2 from the Schedule B 

land and house and Ghumti Shop by use of force and from digging 

safety tank on the door side of plaintiff nos. 1 and 2. 

 

In the light of the above findings and directions, the suit of 

the plaintiff is decreed and the counter-claim of the 

defendants is dismissed, on contest with cost. 

 

Prepare decree accordingly within fifteen days. 

 

The operative part is pronounced in the open court. 

 

This judgment is pronounced in the open Court, which is given under 

my hand and seal of the Court, on this 15th day of July, 2015. 

 

 

 

 

 

(Uttam Chetri) 

Munsiff No. 2, 

Sonitpur, Tezpur. 
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A P P E N D I X 

 

 

A. Plaintiff's Exhibits :  

1) Exhibit 1 and 2- Jamabandi of KP Patta No. 113 and 

Dag No. 396/2245 

2) Exhibit 3  Valuation list of holding no. 1974/2 

3) Exhibit 4  Money receipt in respect of holding no. 

1974/2 

4) Exhibit 5 Mutation Case No. 254/2001,2002 

5) Exhibit 5(1) Written Objection 

6) Exhibit 5(2) Signature of Wahida Begum 

7) Exhibit 5(3) Signature of Plaintiff No. 1 

8) Exhibit 5(4) Signature of Plaintiff No. 2 

9) Exhibit 5(5) Signature of Nasida Begum 

10) Exhibit 5(6) Signature of Wahida Begum 

11) Exhibit 6 Mutation Case 40/04-05 

12) Exhibit 6(1) Petition 

13) Exhibit 6(2) Signature of petitioner 

14) Exhibit 6(3) Signature of Wahida Begum 

15) Exhibit 6(4) Signature of Nazida Begum 

16) Exhibit 6(5) Signature of Nasida Begum 

17) Exhibit 6(6) Declaration 

18) Exhibit 6(7) Signature of Nesima Begum 

19) Exhibit 6(8) Signature of Wahida Begum 

20) Exhibit 6(9) Signature of Nazida Begum 

21) Exhibit 6(10)  Signature of Nasida Begum 

 

B. Defendant’s Exhibits:  

1) Exhibit Ka:  Relinquishment deed dated 

08.10.2002 
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2) Exhibit Ka (1), Ka(2) and Ka(3):  Signature of 

Nesima Begum 

3) Exhibit Ka (4), Ka(5), Ka(6): Signature of Nasida 

Begum 

4)  Exhibit Ka (7), Ka(8), Ka(9): Signature of 

Nazida Begum 

5) Exhibit Ka (10), Ka (11): Signature of Sajida 

Begum 

6) Exhibit Ka (12): Signature of Morfiq 

7) Exhibit Ka (13): Signature of Mohd. Rafiq 

8) Exhibit Kha: Affidavit dated 09.10.2002 

 

C. Court’s Exhibits:   Nil. 

 

D. Plaintiff's witnesses: 

  

PW1: Nesima Begum 

PW2: Mohd Daulat Ali  

 

E. Defendant's witness: 

DW1: Mohd. Manjur Hussain 

DW2: Mohd Abdul Rafiq 

DW3: Mustt. Saleha Ahmed 

 

F. Court witness: Nil. 


